A Short Update on Copyright and Classroom Materials
(disclaimer: I’m a medievalist, not a lawyer—this is an interpretation based on a lot of research, but it’s not graven in stone.—Jo K.)
Winthrop Copyright Information: www.winthrop.edu/copyright 

Since the passage of the Digital Millennium Copyright Act (DMCA) in 1998, the vexed question of fair use of copyrighted materials in university classrooms has become even murkier. In November 2002, Congress passed the Technology, Education, and Copyright Harmonization Act (TEACH) to update copyright law and facilitate the digital use of copyrighted material. TEACH is more restrictive than the “fair use” regulations that govern print materials, but early indications are that the government may begin to use the TEACH standards of fair use to apply to almost any educational copyright case. 

If you want to educate yourselves thoroughly about TEACH, I recommend the following sites:

· NC State University Library’s TEACH information kit: http://www.lib.ncsu.edu/scc/legislative/teachkit/overview.html   

· University of Texas’ Crash Course in Copyright with TEACH update: http://www.utsystem.edu/ogc/intellectualproperty/cprtindx.htm     
· American Library Association’s Policy Page on TEACH: http://www.ala.org/Content/NavigationMenu/Our_Association/Offices/ALA_Washington/Issues2/Copyright1/Distance_Education_and_the_TEACH_Act/Default3685.htm#newc   
· Cyberspace Law for Non-Lawyers: http://www.eff.org/Legal/CyberLaw_Course/cyberlaw.001  
Why Should You Care About Copyright?

Let me quote the U of Texas’ “Crash Course”:

Before you throw up your hands and say, "What's the use," consider your own liability for copyright infringement. Individuals are liable for their own actions. Copyright owners have sued and probably will continue to sue individuals. They will probably sue the University too, but that may not insulate the individual who took the allegedly infringing action from the full force of a lawsuit. 

The penalties for infringement are very harsh: the court can award up to $150,000 for each separate act of willful infringement. Willful infringement means that you knew you were infringing and you did it anyway. Ignorance of the law, though, is no excuse. If you don't know that you are infringing, you still will be liable for damages - only the amount of the award will be affected. Then there are attorneys' fees.....
There is one special provision of the law that allows a court to refuse to award any damages at all if it so chooses, even if the copying at issue was not a fair use. It is called the good faith fair use defense [17 USC 504(c)(2)]. It only applies if the person who copied material reasonably believed that what he or she did was a fair use - as would likely be the case if you followed this Policy! If you qualify for this defense, it makes you a very poor prospect for a lawsuit. On the other hand, if you disregard sound advice about fair use, a court would be free to award the highest level of damages available. This makes someone who ignores policies a handsome target for a lawsuit. (http://www.utsystem.edu/ogc/intellectualproperty/copypol2.htm )

What are the tests for “fair use” of print materials?
1. What is the character of the use? 
2. What is the nature of the work to be used? 
3. How much of the work will you use? 
4. What effect would this use have on the market for the original or for permissions if the use were widespread? 
For a clear and intelligent description of these factors, see NC State’s Copyright Tutorial (http://www.lib.ncsu.edu/scc/tutorial/fairuse1.html ) and Texas’ Crash Course in Copyright (http://www.utsystem.edu/ogc/intellectualproperty/copypol2.htm ).

If you wish to distribute copyright material digitally (e.g. by e-mail, on e-reserve, or on the web)
The TEACH Act requires special care with such uses. You must

· Avoid use of commercial works that are sold or licensed for education (such as textbooks, the CDs that come with textbooks, workbooks or exercise books, etc.)

· Avoid use of pirated works, or works you could reasonably expect to know were not legally made (such as “ripped” MP3s)

· Generally limit the use of works to an amount and duration comparable to what you would use in a live classroom setting (for instance, if you would only teach two or three essays, you can’t digitally transmit the author’s entire book)

· Supervise the use of the digital material by making it an integral part of a class session and making it part of a “systematic mediated instructional activity.” That is, you can’t just e-mail or post an essay on a Web site for background reading; you must actually use it in the class. 

· Limit access to the material to students actually enrolled in the course and make the material available only for a limited time.*

· Notify students that the material may be subject to copyright protections and that they may not violate the legal rights of the copyright holder. 

*So How Do You Distribute Copyright Material Digitally in a Fair Use?
1. Use the “Basic TEACH Checklist” to check that you are using the work fairly. http://www.lib.ncsu.edu/scc/legislative/teachkit/checklist.pdf 
2. Distribute the material in a controlled manner. One reasonable option would be to scan print works into Word, attach an MLA citation and a copyright notice, and e-mail the document once to your class listserv. Only students enrolled in the class can access that listserv, and they must enter an e-mail password to get access to e-mail, so it meets the limited access requirement. Since the distribution list is cancelled after the semester ends, this probably meets the good-faith attempt to limit access time.
3. If you have time to anticipate the need to distribute material digitally, consider setting up your course in WebCT. Winthrop has this system available and provides training for it, but they require that you register your course for WebCT at least a month before the semester begins. If you are interested in exploring this option, see http://www.winthrop.edu/webct/  and contact Keoni Everington, the WebCT administrator, at x-2551.

4. No matter how you use copyrighted material in your classroom, keep a record of what you have used. NC State has a wonderful form available at http://www.lib.ncsu.edu/scc/worksheet.pdf . Print a copy of this form out, use it throughout the semester, and keep it with your records so that you can document your “good faith” attempt to observe copyright laws in your teaching. 

What if you use the copyrighted material repeatedly?
Then you need to request permission to use the material in your classroom. You can find a template for a request letter to send to the copyright holder at http://www.lib.ncsu.edu/scc/tutorial/permission1.html .  
What about student work?
The typical student, who has no employment relationship with the university, is the copyright holder to any original works he/she creates. This would generally include papers, tests, emails, theses, dissertations, etc. Keep this in mind before re-using a student's material. Students can also use copyright materials in class assignments, so long as they do not further make copies of them or otherwise infringe on copyright. That is, a student can use a copyrighted painting or poem or movie clip in a class assignment, but isn’t permitted to “rip” illegal copies to watch for his or her own pleasure or to share with friends. Generally, you can use a student’s work in the class where it was created in any way you and the student wish to—but if you wish to use it in later semesters, you should get a copyright release from the student. You can find a sample form to do so at http://www.winthrop.edu/english/studentpermission.htm . You should print it out, fill it out, get it signed, and make sure that you give a copy of the completed form to the student.
